
From: Davis, Kathy
To: Arling, Michelle
Cc: Keaney, Kevin; Pont, Richard
Subject: RE: Interagency Review - Round 2 comments
Date: Tuesday, December 31, 2013 10:15:00 AM
Attachments: DRAFT_EO12866_RIN2070-AJ22_AgWPS_EPA Response4_2013-12-30 MA KD.docx

Thanks, Michelle!! Awesome!! 
 
I made a few edits – see attached (responses to #5 and #7).  One was my misspelling of the number
4.  Argh!
 
From: Arling, Michelle 
Sent: Monday, December 30, 2013 12:25 PM
To: Davis, Kathy; Berwald, Derek; Christensen, Carol; Ellenberger, Jay; Evans, Elizabeth; Evans, Jeff;
Garrison, Scott; Guilaran, Yu-Ting; Hofmann, Angela; Huskey, Angela; Keaney, Kevin; Kiely, Timothy;
Maguire, Kelly; Pont, Richard; Smith, Peterj; Thundiyil, Karen; Wingate, Diedra; Wyatt, TJ; Frazer, Brian;
Chun, Melissa
Subject: RE: Interagency Review - Round 2 comments
 
Here are my edits to the responses you provided.  I updated the format of the response document
to match the last comment/response document we prepared.  I also included edits to the response
provided by Derek and Carol to comment 6.
 
Michelle Arling
Office of Pesticide Programs (S-11213)
1200 Pennsylvania Avenue NW MC 7506P
Washington DC  20460
703-308-5891
arling.michelle@epa.gov
 
From: Davis, Kathy 
Sent: Monday, December 23, 2013 3:24 PM
To: Arling, Michelle; Berwald, Derek; Christensen, Carol; Ellenberger, Jay; Evans, Elizabeth; Evans, Jeff;
Garrison, Scott; Guilaran, Yu-Ting; Hofmann, Angela; Huskey, Angela; Keaney, Kevin; Kiely, Timothy;
Maguire, Kelly; Pont, Richard; Smith, Peterj; Thundiyil, Karen; Wingate, Diedra; Wyatt, TJ; Frazer, Brian;
Chun, Melissa
Subject: Interagency Review - Round 2 comments
 
 
 
Based on the discussion today, I drafted responses to comments 5, 7, 8, 10, 11, 12 (in BLUE in the
attachment).  Please provide edits – I will be in the office tomorrow (12/24) and on 12/31. I’d like
to wrap this up by New Years, if possible.  Thanks!
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Summary of Interagency Working Comments on Draft Language under EO12866/13563 Interagency Review.  Subject to Further Policy Review.





Comment #1. Non-farm income, such as a salary of a family member, may not be included in the calculation of annual receipts to a farm.  To take advantage of the affiliates rule, affiliated entities must be business concerns, and share common ownership or management.  A family member’s non-farm salary is not a business concern.  Please see the Small Business Administration’s “Guide to Size Standards” here: http://www.sba.gov/content/guide-size-standards.   Could EPA please clarify how they are employing non-farm income to measure costs to small-small farms in the EA? 



EPA Response:



Comment #2. This reviewer believes that EPA should not be counting off-farm family income when determining whether or not this rule will have a significant impact on farm income.  Median net farm income in the US is negative.  That means for many small family farms it makes little sense to look at agricultural sales or total family farm income.  EPA stated on the interagency call that they look at overall income for “firms” in other rules.  That is true for conglomerates with overseas or multi-state operations.  It does not seem at all relevant to this discussion of small family farm income. The reviewer recommends that EPA use the table included in the analysis without the discussion about “insignificant impacts”.  



EPA Response:



Comment #3. Reviewer recommends deleting the following text from pg 164 of the EA because it is not standard practice to evaluate revenues of family members of company CEO’s. That standard practice is for very large conglomerate firms with overseas operations or operations in different states. 

It is also standard practice, when evaluating impacts per firm, to consider the revenues of the parent company, which may be involved in other activities than the one being regulated. In that context, it is worth noting that farm income represents only a portion of total household income for small operations. As noted in the preceding section, USDA reports that off-farm income accounts for 94 percent of income for farms making between $40,000 and $249,000 per year in farm sales and that off-farm income for vegetable and melon farms averaged over $55,000 per year (Ali and Lucier, 2011). Thus, comparison of the rule costs to farm income alone will typically, and perhaps substantially, overstate the impacts on the smallest entities. If, on average, farm income represents even 25 percent of household income, the smallest WPS farms total income is estimated to be about $17,800 per year. This implies off-farm income of about $13,300, well below that reported by USDA (Ali and Lucier, 2011).



EPA Response:



Comment #4. The reviewer recommends the following edits to pg 164-5 in the EA and provides the following link: http://www.ers.usda.gov/topics/farm-economy/farm-sector-income-finances/highlights-from-the-2013-farm-income-forecast.aspx#.UrB-UPvpyf6

An incremental increase in costs of $81 per year as a consequence of the proposed rule, and assuming 20 pesticide applications each year over the 10-year period of analysis, represents about 0.5 percent of annual income and would not be considered significant. a 1.8% increase in operating costs for small-small farms, a 0.2% increase in operating costs for medium-small farms, and a 0.1% increase in operating costs for large-small farms. Those are relative to annual sales estimates, but do not consider net on-farm income. The median farm income for farm households is negative, which implies that for most small farms the increase in operating costs due to this rule is understated by examining the compliance costs relative to farm sales.



However, EPA also examined the assumptions underlying the estimated cost to small-small…



Given that, for small-small WPS farms net farm income is likely negative but that, annual incremental costs, particularly hazard communication and notification costs, are likely overestimated and that total household income is substantially underestimated, EPA concludes that, even for the smallest WPS farms, the proposed rule would not have a significant impact.will have different economic impacts depending on the farm situation.



EPA Response:



[bookmark: _GoBack]Comment #5. In section XVIII, “Exemptions and Exceptions,” the reviewer requests that EPA provide a description of the sources of information on which the family member owner will rely to ensure they are providing adequate protection of their family members. These sources of information were discussed during the interagency call.



EPA Response: EPA has included the text below in Section XVIII.

“EPA believes that owners of agricultural establishments who employ only members of their immediate families have access to a variety of sources of information, outside the scope of the WPS, on how to provide adequate protections from pesticide exposure to their family members.  Programs such as 4-H and Future Farmers of America provide information to youth.  The USDA’s Cooperative Extension System, based out of land grant universities, operates agricultural outreach programs in every state.  The Cooperative Extension Service System offers formal outreach, such as county or state farm safety days, and informal outreach and advice to individual farmers upon request. The American Farm Bureau Federation and affiliated state farm bureau operations also provide outreach on topics including pesticide safety to farmers and their families. Finally, some farm owners may be certified as pesticide applicators. Certified pesticide applicators must pass an exam or attend a training program at the state level to demonstrate they are competent to use and manage pesticides safely.  In addition, certified applicators are required to complete continuing education, which includes information and reminders about using pesticides safely and protecting others from pesticide exposure.”





Comment #6. Response 25: Regarding prostate cancer, EPA may wish to review the attached June 2012 analysis by the National Institutes of Health and the Yale School of Public Health titled “Methyl bromide exposure and cancer risk in the Agricultural Health Study.” Cancer Causes Control. 2012 June ; 23(6): 807–818. 

Page 8 “We observed a non-significant elevated risk of prostate cancer with methyl bromide use among those with a family history of prostate cancer, but the interaction with a family history did not achieve statistical significance. It is unclear whether the early finding with prostate cancer in the AHS was due to chance or whether the finding was real and potentially attenuated with continued followup due to diminishing methyl bromide use over time.”



EPA Response: EPA is aware of the study by Hughes-Barry et al (2012), and opted not to include these data in the chronic benefits discussion. Due to the reduction in use of methyl bromide as a result of Montreal Protocol (1990) and other use restrictions, exposure to methyl bromide in an agricultural setting has fallen dramatically in recent years. As a result, the study cited reflected a low number of methyl bromide exposed prostate cancer cases in the period of cohort follow-up. Because the number of exposed cases was reduced, the precision of the estimate was also reduced, leading to a risk estimate that was not statistically significant. At this time, researchers cannot conclude whether there is truly no association with methyl bromide and prostate cancer, or whether the ability to observe the association has been eliminated through reduced exposure potential. Regardless, there are studies linking exposure to other pesticides with prostate cancer and applicators. As a result, EPA chose to highlight these studies rather than the Hughes-Barry et al.(2012) study.





Comment #7. Comment 40: Commenter re-emphasizes comment. Alternatively, commenter requests EPA to consider shortening the grace period by 1 or two days only. 



EPA Response: Comment # 40 addressed the proposal to reduce the current five day “grace period” to two days. EPA has amended the preamble to request comment on the impact of changing the grace period to three or four days.

“Should EPA consider reducing the grace period to 3 or 4 days?  What would be the relative impacts of a 3 or 4 day grace period on agricultural employers and workers as compared to the proposed grace period of 2 days?”



Comment #8. Comment 41: Commenter re-emphasizes comment. Alternatively, commenter requests EPA to consider maintaining the 5 year requirement but requiring an annual “refresher” requirement instead of an annual training requirement.  



EPA Response: Comment # 41 addressed the proposal for reducing the pesticide safety training interval from five years to one year. EPA has amended the preamble to request comment on maintaining the current five year retraining interval and adding a requirement for annual refresher training. 

“Should EPA consider retaining the current 5 year retraining interval for workers and handlers and adding a requirement for annual refresher training? Please provide information on the relative benefits to and burdens on employers, workers, and handlers. The annual refresher training for workers would include the topics proposed at 170.309(e), the grace period training (see Unit XVIII for a full discussion of the proposed points for training workers under the grace period.)  The annual refresher training for handlers would include a review of information necessary for handlers to protect themselves, their families, workers, and the environment from pesticide exposure. EPA believes that the refresher training would be slightly shorter in duration than the proposed full pesticide safety training. Retaining the current 5 year retraining interval and adding a requirement for annual refresher training would necessitate additional recordkeeping by the employer. The employer would maintain training records for workers and handlers as discussed in Unit VII.B. below, as well as records containing the same information for the refresher training.”



Comment #9. Comment 42: What are the costs associated with employers taking the Train-the-Trainer program?  Are the costs outlined in the EA?  This may be the more realistic scenario for farms if it is less costly in the long run and if EPA reduces the grace period to two days, in which case it could be more difficult to bring in a professional trainer on very short notice. 



EPA Response:



Comment #10. Response 51: During the inter-agency call on 12/9/13, USDA stated that some states have parental permission requirements. EPA sought to clarify that USDA’s comment actually referred to certified pesticide applicator training requirements for children which are under FIFRA. USDA is forwarding a state example requiring parental permission for the employment of children ages 16 and 17 in agricultural operations under DOL purview. The New Hampshire form appears to apply to both agricultural and non-agricultural occupations.

http://www.nh.gov/labor/documents/child-labor-below-18.pdf  

Child Labor Requirements In Agricultural Occupations Under the Fair Labor Standards Act (Child Labor Bulletin 102) 

U. S. Department of Labor Employment Standards Administration Wage and Hour Division  WH-1295 (Revised June 2007)

Minimum Age Standards for Agricultural Employment



Minors who are at least 16 years of age may perform any farm job, 

including agricultural occupations declared hazardous by the Secretary of Labor, at any time, including during school hours



“The Federal Child Labor Provisions in Agriculture Do Not: 

require minors to obtain “working papers” or “work permits,” though some States do; “



http://www.nh.gov/labor/inspection/wage-hour/youth-employment.htm



New Hampshire Parental Permission Form

http://www.nh.gov/labor/documents/parental-permission.pdf

RSA 276-A Youth Employment

No youth shall be employed or permitted to work in any hazardous occupation, except in an apprenticeship, vocational rehabilitation, or training program approved by the commissioner.

VIII. No youth 16 or 17 years of age, except a youth 16 or 17 years of age who has graduated from high school or obtained a general equivalency diploma, shall be employed by an employer unless the employer obtains and maintains on file a signed written document from the youth’s parent or legal guardian permitting the youth’s employment.



EPA Response: EPA has amended the preamble to include the information provided in this comment. “EPA recognizes that some states may have additional requirements, such as requiring parental permission for the employment of children ages 16 and 17 in agricultural operations.” EPA also amended the preamble to include the following: “EPA recognizes that the estimated cost of this proposal is conservative because it does not reflect state requirements for minimum age that exceed the FLSA.” 



Comment #11. Response 62: During an EPA meeting held with Federal land management agencies on 11/7/13 to discuss proposed WPS revisions, EPA asserted that the regulatory proposal would allow for drafting and use of natural waters for emergency decontamination, without the need to first exhaust supplies of required quantities of potable water.  FS is not intending to perform decontamination within natural waterbodies (i.e. streams and lakes), but water from those waterbodies in remote areas would be needed.  Because some remote area operations might necessitate drafting of natural waters for emergency decontamination we recommend that two sentences within EPA response to comment #62 be replaced with the following language:

EPA is proposing to require that workers and handlers have access to sufficient quantities of potable water for decontamination.  Employers would still be allowed to use natural waters in case of an emergency to supplement required quantities of potable water.



EPA Response: EPA has revised the text of Unit XIV.B. to include the following statement: “Employers would need to ensure that workers and handlers have access to sufficient quantities of potable water for decontamination; however, employers would be permitted to supplement the required quantities of potable water with natural waters in the event of an emergency.” 



Comment #12. Response 97: EPA's response to comment 97 amends the existing preamble language to state "Under the Department of Labor's Fair Labor Standards Act of 1938, children may work at younger ages and in more hazardous tasks in agriculture than is permitted in other industries. . . ." 

We recommend that the language be edited to read:

“The Fair Labor Standards Act's child labor provisions, which are administered by the Department of Labor, permit children to work at younger ages in agricultural employment than in nonagricultural employment."

As discussed briefly in our phone call, the U.S.G. ratified the International Labor Organization's Convention No. 182 on the Worst Forms of Child Labor in 1999.  When it ratified that convention, the U.S.G. made certain representations with respect to its laws and the protection of children pursuant to those laws, in agricultural and nonagricultural employment, which could be undermined by the statement as currently written. The reviewers request that EPA use the recommend language above, so that EPA is not  representing that children are permitted to work in more hazardous tasks in agricultural employment.  

Reviews also request that EPA delete the FLSA's 13(c)(4) waiver provision since it has not been used for some time. If EPA would like to use an example of an age differential between agricultural and nonagricultural employment, please use section 13(c)(1)(B) of the FLSA, 29 U.S.C. 213(c)(1)(B), which permits 12 and 13 year olds to work in agriculture outside school hours, in nonhazardous jobs, if they are either working on the same farm as their parent or person standing in place of their parent, or are working with parental permission.  



EPA Response: EPA will edit the language in Unit V.E. of the preamble as follows:

“The Fair Labor Standards Act’s child labor provisions, which are administered by the Department of Labor, permit children to work at younger ages in agricultural employment than in non-agricultural employment.  Under the Department of Labor’s Fair Labor Standards Act of 1938, children may work at younger ages and in more hazardous tasks in agriculture than is permitted in other industries. 29 U.S.C. § 213(c)(4) allows the Secretary to consider granting requests for waivers to employers that would permit local minors 10 and 11 years of age to be employed outside school hours in hand harvesting of short season crops under certain conditions.  However, no such waivers have been granted for 30 years.  DOL is enjoined from issuing such waivers in 1980 because of issues involving exposure, or potential exposure, to pesticides.  See National Ass’n of Farmworkers Organizations v. Marshall, 628 F.2d 605 (DC Cir. 1980).  Persons 12 and 13 years old may work in agriculture outside of school hours in nonhazardous jobs if they are either working on the same farm as a parent or person standing in the place of a parent, or working with parental permission. 29 U.S.C. § 213(c)(1)(B).”
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